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The last couple of years have seen a noticeable spike in the number of
proceedingsfor the contemptof scandalization.
In January2015, the edrtorand
joint editor of the most widely distributed national dally, Prothont Alo had to
apologizeto the Appellate Division of the SupremeCourt of Bangladeshfor an
arliclepublishedon the Chief Justice'sappointmentprocess.'Inthe samemonth
the International Crimes Tribunal of Bangladeshcalled upon fifty people to
explain a public statementissued in supporl of the British journalist David
Bergman who had been found guilty of contempt for questioningthe liberation
war death to11.'Later in August 2015, the editor and a reporterof the progovernmentJqnakanthawere not only fined for committing contempt but were
alsocompelledto serveshofi custodialsentences.l
Further in March 2016 two cabinet ministers were found guilty of contempt of
court for expressing"their doubts as to the independenceand impartiality of the
Chief Justice". The majority in this case went further by finding that the
contemnorshad also violated their oaths as ministers.severelydenting their
public standing.Startingwith the MahmudurRahmancases'in 2010 right up to
the recent case of the two cabinet ministers, the country's highest court, the
Appellate Division has affirmed that scandalizationvery much forms part of the
law of contempt in Bangladesh.However, the reasonsprovtded have been less
I
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than convincing.So too have beenthe precedentsrelied on. The judgments cited
show that the rationalefor scandalizationstandson weak foundations.The latest
judgment of the apexcourt in the caseof TheStatev. AdvocateQamrul Islam and
Another (herea/ier" h''o Ministers 'Cose")"has done little to rectify this.
Although most of the developedcommon law world has done away with
scandalization,the lndian judiciary, which is widely respectedin the subcontinent, has retained this form of contempt relying largely on English
judgmentsof the l9'r' and early 20'r'century.TheseEnglishjudgmentshave not
found favor with the superiorcoufts of England for over eighty years.However,
the Indian decisionsoften deliberatelyignore or misrepresent
the more recent
English decisions.'Bangladesh
law which unfoftunatelyis heavily reliant on
lndian jurisprudence,has therefore sadly followed the fate of its Indian
countelpafi.
ln 2010, in the caseof Rahman11 it was arguedfor the first time before the
Appellate Division that scandalizationno longer formed parl of the law of
contemptin view of the constitutionalguaranteeprovidedin article 39 of the
Bangladesh
Constitution.Reliancewas placedon US and Canadianjudgmentsas
in both countrieslieedom of press(in additionto the freedomof speech)was
guaranteed.
Although in Canada(as in Bangladesh)the freedomis subjectto
reasonable
limits, yet theselimits did not deterCanadianjudgesfrom ruling that
the contemptof scandalization
\\'as not a reasonablelirnrt on the freedom.In
Rahman11,however,the Appellate Division made no referenceto this Canadian
precedent,(which was relied on by the contemnor)relying insteadon a number
of Indian judgments, which either avoided any reference to the recent
developmentsin the Unrted Kingdom and Canadaor simply misrepresented
them.*
'-
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Qn6 March2QI6,Jugantor,
aBengali
language
darlyreported
thattwocabinet
ministers,AdvocateQamrul Islam, the Minister for Food and A.K.M. Mozammel
Huq, the Minister for Liberatron War Affairs had commented that the Chief
Justiceshould not sit in on the appealpreferredby Mir QuasemAli againstthe
death sentenceimposed by the InternationalCrimes Tribunal of Bangladeshon
allegationsof war crimes committed during the country's liberation war. The
ministersstatedthat the Chief Justicehad disqualifiedhimself becauseduring the
course of the hearing, he (the Chief Justice) had allegedly expressed
dissatisfactionwith the prosecutionand investigationteams of the Tribunal
stating that he would put "the prosecution-investigation
team in the dock along
with the accusedand that the prosecution/Govemment
is doing politics with this
case."' Atthough the ministers apologized unconditionally at the earliest
opporlunity,their apologieswere not accepted"taking into considerationthat the
contemnorsare sitting Cabinet Ministersholding constitutionalposts.""'ln an
elaboratejudgment spanning 45 pages, the Appellate Division considered
whether the comrnents constituted scandalization"and concluded that the
contemnorshad "scandalized
the SupremeCourl in a highly motivatedmanner."'t
It however,indicatedthat it was taking a lenientview directingthe contemnorsto
p a yT k . 5 0 . 0 0 0e a c h . ' '
The AppellateDivisiondid not feel it necessary
to enterinto lengthydiscussions
as to the juristic aspectsof the contemptof scandalization
indicatingthat they
had been dealt with in detail in RahntanII and Su'ade,sh
Ror'.Yet it still offered
some justification for the contempt of scandalizationby referring to Justice
Wilmot's judgment in R v. Almon.'t The Appellate Division relied on this to
explain the 'primary rationale'of the contempt of scandalization,i.e. public
confidenceand administrationof justice.liBecauseof the increasingreliance
placedon thisjudgmentby the AppellateDivision,the factualbackgroundof this
caseis consideredhere.In 1765,proceedings
were drawn up againstMr. Almon
for a publicationagainstLord Mansfield,where hc had describedcertainactions
of Lord Mansfieldas having been taken "officiousl1,.
arbitranly and i1legally."rn
The Attorney General initiated proceedingsagainst Mr. Almon, but they were
" Ibid.n. 6.

l0 -, . .
1 0 1 d .p . ) .

"r | Ibid.pp.7 & 9.
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Ibid.pp.5 & 45.
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l y o . W i t t i t t t r ' . ta' (s t . u b o r cn . 5 . a t p . 1 8 .
"' Lord Denning,The Due Processof Law (Oxfbrd: Oxford University Press.1980), p. 3 l
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According
resigned.'7
whenAlmonapologised
andthcAttomeyGeneral
dropped
to anotheraccount,a suddenchangeof ministry "put in power men with whom
Almon had influence, and the Attorney General was ordered to stop the
proceedings."'nWhatever be the reasons for the discontinuation of the
proceedings,the judgment remained undeliveredin JusticeWilmot's private
papersuntil publishedby his son in 1802.'eAccording
to one commentator,"[i]t
from
defencecounsel""' and
written
without
the
benefit
of
any
arguments
was
had "a rhetoricaleloquence,interruptedby very few precedents,that has tempted
generations
of judges sinceto quoteit with relish."'' The AppellateDivisiontoo
has quotedliberally from the undeliveredjudgment of R v. Almon nol only in the
Two Mini.sters'Cqse.but also in the casesol Sv'adeshRo.v."RahnrunI,t" and
Rahman /L" Thus one of the bases of the contempt of scandalizationin
Bangladeshis an undeliveredjudgment written over 250 yearsago.
The Appellate Division also relied on the judgment of the Privy Council in
Ambqrel v. Attorney General of'Trinidad and Tobago." This was a judgment on
appeal from a decision of the SupremeCourl of Trinidad and Tobagowhich in
1934had found the editor-managerand parl proprietor of a newspaperguilty of
scandalizationholding that they had publishedstatements"with the direct object
of bringing the administrationof the criminal law in this Colony by the judges
into disrepute and disregard." It was delivered at a time when the power of
contemptwas considerednecessaryto maintainlaw and order over a colonized
population. Although the colonial courl had found it necessaryto convict the
contemnor,the Privy Council reversedthe judgment on appealholding that there
had been substantialmiscarriageof justice. However,in allowing the appealthe
Privy Council made the following observation(also quotedin the Two Ministers'
Case)The puth of' criticism is a public way: the wrong-headed are
permitted to err therein: provided that mentbers of the public
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't
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Dorgla, Hay,'Conternpt
by Scandalizing
Hall Law Joumal25 ( 1987)13I at p. ;16,1.
''rbid.
p. 466.
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lbid.p. 464.
t'rbid.
Roy,aboven. 3.
" Th. Stut.v. Swadcsh
tt
Ruh*onI. aboven. l, at para.35.
'RahmanIi, aboven. l, at para.33.
" Ambardv. AttomcyCcneralfor TrinrdadandTobago( 1936)AC 322.
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(tbstain .from imputing improper motives to those taking part in
the administration of iustic:e...
Yet 30 yearslater,the court Appeal refusedto draw up proceedingsfor contempt
of coutl in the caseof R v. MetropolitanPolice Commissionerexparte Blackburn
(No.2)')nalthough the words used againstthe court were "as strong as those in
which Mr. Almon criticized Lord Mansfield."27
However,the Appellate Division
fails to refer to the caseof Blackbum (No.2).
And then we find two statementsof the Appellate Division proclaiming that
scandalizationof the judiciary is not tolerated anywhere in the world. The
Appellate Division observes
:
[P]ersonal attacks on individualjudges or imputation of improper
motives of judges acting in the course o/' their duty is not
tolerated anvwhere in the world. Scurrilotrs remark about
judges and scandalization of the Court are everywhere dealt
with underthe law contempt of' court.)8
The observationscould not be further from the truth. In the United States
scandalizationnever formed parl of the law of contempt. There it has been
describedas English foolishnessthat "has long sincebeen disavowedin England,
and has neverfound lodgmenthere."'"Judgesin the United Statesare expectedto
be men of fortitude able to thrive in a hardy climate"r" In canada too judicial
forlitude is expectedas "courls are not fragile flowers that will wither in the hot
heat of controversy."'tr
And in the land of our former colonial mastersfrom which
we have inheritedthis law, no successfulprosecutionfor scandalizationhas taken
place since 1931.In 1985,Lord Diplock describedit as "viftually obsolescent."r2
Scandalization
was finally abolishedby the UK Parliamentin April 2013.
The AppellateDivision also relied on and quotedwith approvalfrom the judgment
of the Supremecouft of Zimbabwein Re.'PatrickAnthonvchinamasa,trwherethe
'"
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was justifred because"[u]nlike other public figures,
contemptof scandalization
judges have no properforum in which to reply to criticisms."t'Chief Justice
Gubbayof the SupremeCouft held that "protection should be given to judges
when it is not given to other imporlantmembersof society such as politicians,
This judgmenthasto be readin the contextof
administratorsandpublic servants."."
the conditionsin Zimbabweat the time. Racial tensionswere high with hordesof
Mugabesuppofterstaking over white-ownedfarms.Thejudiciary (which still had a
substantialnumber of white judges) was perceivedas thwarling the plans of the
This had eventually
with the government.'n
executiveand was often at loggerheads
led to the early retirementof the English-bornChief JusticeGubbay,which was
anangedby then JusticeMinisterAnthony Chinamasa,i.e. the very personwho was
the subjectof contemptproceedingsin Re: PatrickAnthonyChinamasa.
The judgment in Re.' Patrick Anthony Chinanmsawas a case of the Supreme
Court anogating to itself powers in a very public spat against the Executive,
which it would eventuallylose when Gubbay would be forced to resign in favour
of Godfrey Chidyausiku, a former cabinet minister loyal to the President
Mugabe.ttSeenfrom anotherangle(i.e. from the view of the Mugabe supporters),
this was a judgment delivered by a white judge to protect the colonial land
atrangementsand was simply a hangoverfrom the colonial past.It is unfoftunate
that the Appellate Division felt it necessaryto rely on the judgment of a country
in racial turmoil (where race and politics played and no doubt still plays an
important part in judicial proceedings) in preference to those of stable
argument is no longer
democracies.The 'inability-to-respond-to-criticisms'
consideredattractive.The power to imprison or impose a penalty seemsto be a
disproportionatecompensationfor the inability to speakout againstcriticisms or
offensive remarks.The UK Law Commission saw this power afforded only to
judgesas both anomalous''and self-serving.t"
And Lord Pannick.QC observed
that retainingthe contemptof scandalizationsuggestedthat the judiciary is alone
amongstthe public institutionsthat needsprotectionfrom criticism and can not

-n. 5, at p. 20.
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t'Ibi,l.
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maintain its reputation by public perception of how it actually performs its
functions.r2
Australia and New zealand are 2 other major common law jurisdictions, where
contemptof scandalization
still is in force.And as such the AppellateDivision
relies on the Australian caseof Gallagher v. Durack to justify its necessity.But
evenin Australiathis form of contempthasbeencritcisedby many commentators
and at times by judges themselves.At the l3'h Lucinda Lecture at Monash
university in 2005, JusticeRonald Sackvilleof the Federalcourt statedthat
It is to be hopetl that the High Court will interpret the scope of'the
implied .freedom of- communication more broadly thun recent
decisions might suggest.IJ-theHigh Court does not do so, there is a
strong case fbr legislation to bring the principles govet.ning
criticism oJ the Australian judiciun, into line with those o/-other
I i bcral rlemocrur'i e-s."'
It thus remains to be seenhow long the contempt of scandalizationsurvivesin
Australia and other parls of the common law world. The more the coufts are
compelledto rely on thc contemptof scandalization,
the lessconvincingare the
justificationsoff'eredfor its retention. Although it is not possiblefor men of
common decency to supporl the statementsthat have becn rnade against the
judiciary in the casesdiscussed,
yet the courls'increasrng
relianceon this form of
contemptbegsthe questionas to whetherthe Judiciaryshouldenjoy recourseto
sucha harshpenalty.It has alreadybeennoted by one commentatorthat rt hasthe
potential to lead to severesentences.''one also has to considerwhether the
contemptof scandalizationhas had a beneficialimpact on the administrationof
justice or its dignity or whetherthey would be better servedthrough other means.
As with other public institutions,the courls are also facing criticism and a
growing lack of def'erence.But deferencethrough the fear of incarcerationand
penaltiesis not desirable.True, the dignity and honour of the judiciary has to be
upheld. But the stresson the tatteredfig leaf of the contemptof scandalizationis
increasinglybecomingmore evident.
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